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	Summary:
This report responds to the late submissions by the British Marine Federation (BMF), the Council for National Parks, Norwich City Council, the RYA and The Broads Hire Boat Federation.

Additional Recommendations:


(i) That the Authority notes the progress made on the implementation of byelaws to introduce the Boat Safety Scheme on an interim basis from 1 April 2007 and, that, given the pressing timetable, the Chief Executive be given delegated authority to make minor amendments to the draft byelaws after consultation with the Chairman of the Authority and the Chairman of the Navigation Committee.

(ii) That the Authority awaits the outcome of the Chairman’s meeting with Barry Gardiner MP - Parliamentary Under-Secretary (Biodiversity, Landscape and Rural Affairs) before selecting the option for changing the name of the area to The Broads National Park.

(iii) That, in the light of the response from the RYA and BMF the Authority further consult on whether the principles of sustainable development could be built into the Authority’s general duty in the following wording:

2.—(1) It shall be the general duty of the Authority to manage the Broads in accordance with the principles of sustainable development for the purposes of— 
(a) conserving and enhancing the natural beauty, wildlife and cultural heritage of the Broads;

(b) promoting opportunities for the understanding and enjoyment of the special qualities of the Broads by the public; and
(c) protecting the interests of navigation.
and that the Authority gives an assurance that the Authority will not contemplate or accede to some further change to the wording during the legislative process without express agreement from the boating interests.
(iv) That the Authority takes up the suggestion from the BMF and RYA of a meeting between the Authority and bodies representing local and national boating interests to see if their outstanding issues can be resolved before the Bill is finalised at the end of September.
(v) That the Authority informs all consultees on the progress with the Bill and consults further on relevant aspects as appropriate with key organisations.


1
Introduction

1.1
In the main report on the Private Bill I identified that a small number of key organisations had requested a little extra time in responding to the second Draft of the Private Bill.  These responses have now been received.  I also indicated in the report that further meetings were due to be held with officials from Defra, the Department for Transport and Natural England and that this was to include a review of the progress with the Authority’s draft byelaws submitted to the Department of Transport.  That meeting has taken place and I am able to give an update of the position in relation to the byelaws before considering the outstanding responses and updating members on progress.

2
Boat Safety Scheme Byelaws

2.1
At the meeting on Tuesday, 18 July, officials from the Department for Transport indicated that the Department’s view was that the submitted draft byelaws could progress with minor modifications in their current form, a Schedule with the standards incorporated, as a temporary expedient until the provisions in the Broads Bill came into law.  The Authority’s Solicitor will be liaising with the Department’s lawyer on the minor, outstanding issues.  Given the Authority’s intention to introduce the Boat Safety Scheme from 1 April 2007 it is suggested that minor changes be delegated to the Chief Executive after consultation with the Chairman of the Authority and the Chairman of the Navigation Committee.

3.
Outstanding Responses and Feedback from Meetings

3.1
A few organisations were not able to meet the deadline of 14 July for the submission of their comments. The Authority was happy to grant the requests for extra time.  The responses from five organisations: the British Marine Federation (BMF), the Council for National Parks (CNP), Norwich City Council, the Royal Yachting Association (RYA) and The Broads Hire Boat Federation are considered by topic, in the same order as the main report to allow for easy comparison.  Members will note that the comments by the RYA and BMF are almost identical and that The Broads Hire Boat Federation indicates that its comments should be read in the context of the response from the RYA and BMF.

3.2
General

3.2.1
The Authority’s Parliamentary Agent has consulted the Counsel to the Lord Chairman on the Draft Bill. After consultation with colleagues in the House of Commons their conclusion is that the draft Bill does not appear to contain any provisions, which are manifestly unsuitable for inclusion in a private Bill. 

3.2.2
It is not perhaps not surprising that the BMF/RYA response sees the key priority as the Boat Safety Scheme and Third Party Insurance, though perhaps a little disappointing that they recognise in their response the importance of wider safety issues such as the licensing of hire-boats, the management of water skiing and the transfer of the jurisdiction for Breydon and the Lower Bure.  The Private Bill is an opportunity, which is unlikely to recur for a considerable time, to address these issues as well as modernising the present legislation.

3.3
Contiguous Waters

3.3.1
The Authority is seeking to extend controls on to waters directly connected to the navigation principally on safety grounds. At the meeting with civil servants it was suggested by the Department for Transport that “adjacent” waters might be a better term to be consistent with marine legislation and the Environment Agency’s Transport and Works Act Order.  The RYA and BMF “have no objection in principle” to the proposal and the Authority will continue to work with them to refine the definition.

3.4 Control of Bankside Vegetation
3.4.1
Norwich City Council gives this provision as an example of other issues which “appear to be eminently sensible”. 

3.5
Compulsory Third Party Insurance
3.5.1
This provision is seen as a “sensible way forward” by the RYA/BMF and the Authority recognises that clause 15 (5), presenting information in person, needs amending.

3.6
Name of the Area
3.6.1 The Council for National Parks comments that:

“The Broads has equivalent status to a National Park and CNP is supportive in principle of this being more explicitly reflected in the name of the area, although we consider that a workable route that would achieve this has yet to be identified.”

This echoes the response of the UK National Park Authorities.  The CNP response goes on to suggest that:

“We consider that consultations on the bill have raised important issues about the need to clarify the name of the Broads in the long term as it is clear that its current name is not satisfactory either in relation to the profile of the area or in terms of providing public clarity on what the Broads is and how it fits into the National Parks family.

We therefore consider that the next Defra Review of National Park Authorities should consider this issue in detail and should address the fundamental question of how the Broads could use the term ‘the Broads National Park’ in a way that is both acceptable to the full range of stakeholders and that satisfies the requirements of the legislation.”
3.6.2
From the meeting with Defra and Natural England officials two potential formal ways forward were discussed.  Firstly, the Private Bill could amend the name of the area but not the Authority and include a clause indicating that while the Broads shall be called a national park, it shall not be so for the purposes of the 1949 legislation unless otherwise expressly specified.  This is the route suggested by the RYA and BMF.  Secondly, the Private Bill could make consequential amendments to the 1949 and 1995 legislation such that specific provision was made for the Broads to use the name but without the same legislation.

3.6.3
Discussions about the name have indicated that this is as much about public policy as it is about the legal route for achieving it.  The response from the House Authorities has indicated that Defra’s view will be critical to the success of this aspect of the Bill.  A meeting has been arranged between the Chairman of the Authority and the Minister, Barry Gardiner MP, to discuss this specific point. If the Minister feels there are policy impediments to the legal changes proposed then there may be a third way forward building on the ideas from the Association of National Park Authorities and CNP.

3.6.4
Following discussions with Alun Michael in 2002 and 2003 the Authority has been using the strap-line “The Broads – a member of the national park family”.  This has certainly been a step forward, but is cumbersome.  Given the support from the Park Authorities and CNP it may now be appropriate for the Minister to indicate that:

(i) He is happy for the Broads Authority to use the title The Broads National Park when referring to the area it manages, but in formal documents having a footnote to indicate that the area was designated under the 1988 Norfolk and Suffolk Broads Act.

(ii) That as part of the next review of National Parks, the Government will review how the legal impediments to the Broads becoming a full member of the family could be addressed in a way that is both acceptable to the full range of stakeholders and that satisfies the requirements of the legislation.
3.6.5
It seems that there is little more that can be done to progress the name change until the Minister’s views are known.

3.7
Purposes of the Authority

3.7.1
At the last meeting in London the RYA and BMF appeared to be extremely concerned about any amendments to the purposes of the Authority, likening it to opening up a ‘Pandora’s Box’.  However in their response they state:

“As respects the principle of sustainability, we are supportive of this principle and believe that it may be possible to incorporate the principle in section 2 of the 1988 Act in the precise manner now proposed without detriment to the balance which that section incorporates and which it is vital to maintain between the three distinct purposes which are specified. Any such change should however only be contemplated after satisfying local boating interests that this is indeed its effect and subject to absolute assurances that the Authority will not contemplate or accede to some further change to the wording during the legislative process without express agreement from the boating interests.”

3.7.2
This response is very welcome since the suggested new wording has received considerable support. In the light of this response Members may now wish to incorporate the following wording in the Draft Bill and I see no difficulty in giving the assurances that the two bodies are seeking to any further changes. 

3.7.3
The proposal to amend the third purpose seems more difficult.  Defra’s officials expressed significant reservations and the BMF and RYA response raises important points. The principle of reviewing the third purpose has merit and it could perhaps best be dealt with as part of the next National Park Review.

3.8
Water Skiing

3.8.1
The RYA’s views on this aspect of the Bill are clearly significant.  It states:

“The RYA is in agreement with the principles of self-responsibility and management of activities over prohibition,”
This is in line with the stance that the Authority has taken on water skiing, and the Private Bill is seeking to give the Authority powers to manage the activity in line with the voluntary agreement already in place with the skiers. There is a meeting with British Water Ski and the Eastern Rivers Ski Club on 24 July.

3.9
Extension of the Navigation Area

3.9.1
The proposed transfer of responsibility for navigation in Breydon Water and the Lower Bure is welcomed by Norwich City Council.

3.10
Control of Pollution

3.10.1
The Broads Hire Boat Federation comments that: 

“We support the aims of this provision but are advised that this Act is not the mechanism that the Broads Authority needs for enforcement of byelaws or regulations prohibiting discharge of toilet waste”.

The BMF makes similar comments and suggests that:

“We would welcome discussion on this aspect to consider the issue highlighted perhaps via a more appropriate mechanism.” 

Officers will take up this offer and see if an appropriate provision can be agreed.

3.11
Membership
3.11.1
The motivation for the Authority seeking to insert a new clause in Section 1 of the Broads Act is three-fold. In the Act, prior to the reduction in membership, English Nature, the Environment Agency and the Countryside Agency appointed four members so ensuring that expertise with a nature conservation and land-based recreation background was available to the Authority.  The proposed change would encourage applications from these areas.

3.11.2
Secondly, when the Authority was looking at options for changes by secondary legislation Defra lawyers took the view that only primary legislation could amend Sections 2 (6) and 2 (7).  The Defra Review of the Authority
 recommended that: “any primary legislation should include a power enabling the Secretary of State to change the makeup of the Authority using secondary legislation.”  This would be consistent with the provisions for national parks in the Natural Environment and Rural Communities Act 2006.
3.11.3
Thirdly, a balance between the different backgrounds of the Secretary of State appointees is important for the functioning of the Authority and this would be written into the legislation.

3.11.4
The suggestion by the BMF and RYA of incorporating an express duty to ensure that three appointments are made under section 5 would be likely to be opposed by the Secretary of State as fettering his discretion and would go against the aims of providing the opportunities in the future, after appropriate consultation, for further change. Further discussions with the BMF and RYA may identify a way forward.

3.12
Navigation Account

3.12.1
The BMF and RYA have “no objection in principle to a single accounting system” but from their detailed comments there are further discussions to be had about how the new system would work to give the “transparency and accountability” (Broads Hire Boat Federation) that local boating interests are looking for. This should be possible given the high standards of accounting required by the Audit Commission. 

3.13
Role of Navigation Committee

3.13.1
I will not attempt to summarise the comments by the BMF and RYA but respond to them and link them to the response by the Inland Waterways Association. The thinking about the role of members on public boards and their relationship with officers has changed considerably over the last twenty years as has that concerned with probity and standards in public life.

3.13.2
The Nolan Principles in the appointment of Members to pubic bodies includes a public commitment by the government to make all appointments to public bodies, similar to the Broads Authority, on merit.  “While individual posts should always be filled purely on merit, it is important that the overall composition of boards should represent an appropriate mix of relevant skills and background. This range should be clearly and publicly set out in job specifications.”

3.13.3
This is the basis for the Secretary of State’s appointments to the Broads Authority. The local authority appointees are subject to regular judgement by the public at large through the ballot box.

3.13.4
The implications of Nolan can be clearly seen through the proposed reconstitution of the Great Yarmouth Port Authority:

“Great Yarmouth’s re-constitution will take place during the next two years, after which all members of the Board will be appointed by an open process using the Nolan principles. Each position will be publicly advertised and candidates will be selected on the basis of independence and fitness for purpose.” ….”The Board will also meet with port users, stakeholders and staff from time to time, in the interests of good liaison and accountability to the community which the Authority serves.”

3.13.5
It is in this context that the Broads Authority sees the Navigation Committee as an advisory committee. The submission from the BMF and RYA refers to “no more than an advisory committee”. This underestimates and devalues the important role that the Authority sees the Navigation Committee playing in advising on navigation matters. It also fails to give significant emphasis to the two members from the Navigation Committee appointed to the full Authority providing a valuable link between the two and jointly exercising an executive role with the other members.

3.13.6
The analysis in the response suggesting that one way forward would be to reduce the membership of the Navigation Committee “to a lesser number comprising only those members appointed for their special knowledge and experience of navigation matters” would have internal consistency and is inferred in the IWA response. A redefinition of the Committee’s role highlighting and developing its important advisory function could well be part of a package that might be acceptable to the Authority, though would go further than the present draft of the Bill is proposing.

3.14
Construction Standards

3.14.1
The BMF and RYA have submitted detailed comments on these clauses. The BMF highlights the need to ensure conformity with European and national standards. The Authority will review these comments in the light of the latest draft of the Environment Agency’s Transport and Works Act Order to ensure consistency. 

3.15
Licensing of Hire Craft

3.15.1
The Broads Hire Boat Federation suggests, “there should be further discussion on implementation with a phasing period and investigation of the possibility of combining a licensing regime with tolls administration”. A meeting has been arranged for the middle of August with the Federation when these detailed points can be picked up together with the comments of the BMF.

3.16
Powers of Direction

3.16.1
The Broads Authority is seeking these powers because they are more flexible than byelaws and can be used for a short period. At the meeting with Government officials the Department for Transport representatives indicated that General Directions are considered a more effective means of managing a harbour and that if Government proposals in a recent Bill had gone through all harbour authorities, including the Broads Authority, would already have these powers.  They also confirmed that General Directions have been used in other harbours to manage recreational matters and that many other harbour authorities had already taken these powers through Harbour Revision Orders.  

The safeguards sought by the national boating bodies were discussed and parallels drawn with the consultation with user groups in harbour authorities. 
The comments by the RYA/BMF focus on appropriate safeguards and I am confident that through further discussion a process can be agreed.

3.17
Powers of Entry and Removal of Vessels

3.17.1
The response from the BMF and RYA contains some detailed points in respect of these clauses that will be given careful consideration.

3.18
Code of Practice for Drainage Work

3.18.1
A very productive meeting has been held with a representative of the Kings Lynn Consortium of Internal Drainage Boards. It was agreed that the amongst other things the Water Framework Directive would mean that the Authority and the Boards would need to work even closer in the future and that it might be helpful to develop a Code of Practice on handbook to guide this joint working.

4
Next Steps

4.1
The comments from these organisations are all helpful in the Authority’s ambition of getting agreement on a Bill that will not only address the safety issues but also modernise its legislation and change the name of the area.  Sally Banham in her letter from the BMF helpfully suggests convening a further meeting and Neil Northmore of the RYA has proposed to a meeting between the Authority and representatives of national and local boating interests.  This is welcome and it is proposed that the Chairman and Vice-Chairman of the Authority, supported by the Chief Executive, Director of Waterways and Solicitor meet with one representative from each of the following organisations: the RYA, BMF, IWA, NSBA and BHBF and the Chairman of the Navigation Committee to see if their outstanding concerns can be resolved.
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